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MYERS, J., FOR THE COURT:
1. OnJanuary 19, 2000, Elgandy filed her complaint against Boyd Missssppi, Inc., d/b/aSiver Star
Resort and Casino. The court dlowed Elgandy to correct her complaint by changing the name of the
defendant to Boyd Missssippi, Inc. The complaint set forth two countsfor recovery. Count | stated adip
and fdl clam, and Count I stated a negligence claim involving ants in Elgandy’ sroom & theresort. The
dreuit court granted Boyd's motion for directed verdict asto Count |, but the court alowed Count Il to

gotothejury. Thejury found for Elgandy on Count Il and awarded her $4,000 in damages. Elgandy filed



post-tridl motions for new trial on Count | and additur on Count 1I. The court denied both of these
motions.
92. Aggrieved by thetrid court’s judgment, Elgandy gppeds, raisng the following issues

|. DID THETRIAL COURT ERRIN GRANTING A DIRECTED VERDICT IN FAVOR OF BOYD
ON COUNT 1?

I1. DID THE TRIAL COURT ERR IN REFUSING TO GRANT AN ADDITUR ON COUNT [17?
113. Finding no reversible error, we affirm the judgment of thetrid court.

FACTS
14. Thefactsrdevant to Count | areasfollows OnMarch 22, 1998, Elgandy was staying at the Siiver
Star Resort and Casino and enjoying the various amenities offered by the resort. After receiving amassage
at the resort’s pa, Elgandy decided to relax in one of the resort’ sjacuzzis. As she attempted to enter the
jacuzzi, she dlegedly dipped and fdll and, as aresult, suffered persond injuries.
5. Elgandy dlegesthat the jacuzzi was surrounded by a“dippery substance’ (other thanwater), that
the steps in the jacuzzi had extremely sharp edges, that the jacuzzi’ s ralling was defective, and that the
resort was negligent in dlowing the weter in the jacuzzi to be obscured by numerous bubbles. She could
not identify the dippery substance or offer any evidence explaining how the substance came to bein and
around the jacuzzi. In her testimony, she speculated that the dippery substance wasmassage oil or possibly
some kind of “grease,” but she could offer no proof to support this hypothesis. She was also unable to
show how long the unidentified dippery substance had been present, and she could not produce any
evidence, other than her own persona opinion, that the jacuzzi’ srailing or steps were defective.
T6. Regarding her dleged injuries from thisfall, Elgandy tedtified thet after faling, she first struck and

cut her knee on one of the stepsinside the jacuzzi. She conceded that in order to have cut her knee she



mugt have fdlen forward into the jacuzzi, which raised the question of how she injured her back if she fdl
forward. Inresponse, she tedtified that after she cut her knee she jerked backwards and struck a step on
the opposite Sde of the jacuzzi, thereby receaiving serious, permanent injuries to her back.
q7. Some medicd personnd from the resort were caled to the jacuzz, but Elgandy did not tel them
of her fdl, nor did she recaive any serious medicd trestment on the night of the dleged fdl. In the days
that followed, she sought treatment for back pain and other problems, which she attributed to her aleged
fdl into the jacuzzi.
T18. The facts rdevant to Count 1l areasfollows On January 17, 2000, Elgandy was again staying at
the Slver Star Resort and Casino.  She testified that she was awakened inthe night by being bittenby ants.
Whenshe awoke, she discovered that ants had crawled into the room and into the bed and had bittenher
numerous times. Medica personnel from the resort were caled to the room. Some pictures were taken
and areport was prepared by the medica personnd. Elgandy was then taken by ambulance to receive
trestment for the ant bites. She testified that she is dlergic to ant bites and that she suffered serious,
permanent injuries due to being bitten.

LEGAL ANALYSIS

|. DID THETRIAL COURT ERRIN GRANTING A DIRECTED VERDICT IN FAVOR OF BOYD
ON COUNT 1?

T9. Elgandy argues that the trid court should not have granted Boyd' s motion for directed verdict on
Count I. Boyd arguesthat thetria court was correct in granting adirected verdict, because Elgandy failed
to prove actua or congtructive notice or that any alegedly dangerous condition was caused by Boyd or
its employees.

STANDARD OF REVIEW



110. Weemploy de novo review of atria court’s decison to grant amotion for directed verdict, and,
as we conduct this de novo review, we view the evidence in the record in the same light asthe tria court.
Fulton v. Robinson Indus., Inc., 664 So. 2d 170, 172 (Miss. 1995).
f11. The standard to be applied by the trial court incongdering a motion for directed verdict has been
gated by this court asfollows:
The trid court may direct averdict for the defendant at the close of the plantiff's proof
under authority of Mississppi Rule of Civil Procedure 50(3) if, in the opinionof the court,
the plantiff has failed to present credible evidence to establish the necessary elements of
his right to recover. Hall v. Mississppi Chem. Express, Inc., 528 So.2d 796, 798
(Miss.1988). The court must consider dl evidencethenbeforeit inthe light most favorable
to the plantiff and mugt concede to the plaintiff al favorable inferences that could
reasonably be said to arise from that evidence. Benjamin v. Hooper Electronic Supply
Co,, Inc., 568 So.2d 1182, 1187 (Miss.1990). Only if, viewed in that light, the court
determines that the matter is so ovewhdmingly in favor of the defendant that no
reasonable juror could find for the plaintiff, should the court direct a defendant's verdict.
Id.
Thomas v. Smith, 786 So. 2d 418, 419 (12) (Miss. Ct. App. 2001).
112.  Our task then, in light of the gpplicable standard of review, isto examine the evidenceinthe record
and make a determination as to whether Elgandy presented credible evidence to establish the necessary
elements of her right to recover, granting in her favor al reasonable inferences arising from the evidence
presented. |d.
DISCUSSION
113. Before conddering the particular evidence in the record, we will note briefly the legd standards
governing Elgandy’ s clam for recovery in Count I.
14. Thecaseof Drennanv. Kroger Co., 672 So. 2d 1168 (Miss. 1996), cited by both partiesinthar

briefs, states the gpplicable legd standards for a dam such as stated in Count 1. A business owner or

operator owes aduty to the invitee to keep its premises in a reasonably safe condition and to warn of



dangerous conditions which are not readily gpparent to theinvitee” Id. a 1170 (citing Munford, Inc. v.
Fleming, 597 So. 2d 1282, 1284 (Miss. 1992); Jerry Lee's Grocery, Inc. v. Thompson, 528 So. 2d
293, 295 (Miss. 1988)).

115.  Whilethis duty normaly depends uponthe premises owner’s having actud or congtructive notice
of any dangerous conditions, we have hdd that actual or congtructive notice is not required when the
dangerous conditionwas caused by the premises owner or someone under itsauthority. 1d. Nonetheless,
we have maintained that the owner is not “aninsurer againgt dl injuries,” and “[i]f the dangerous condition
was created by someone not associ ated with the operation of the [premisesowner’ sbusiness], the plaintiff
must produce evidence demondtrating that the [premises owner] had actua or congructive knowledge of
the condition.” 1d.

116. Thus, the question of whether ligbility requires a showing that the premises owner had actual or
congtructive notice depends uponwhether the dlegedly dangerous conditionwas caused by the negligence
of the premises owner or someone under hisauthority. 1d. If the condition was caused by the premises
owner or someone under his authority, then notice is not required for liahility; if the conditionwas caused
by someone or something other than the premises owner or someone under his authority, then actud or
congtructive notice is required. Id.

917.  Turning now to the particular evidence appearing in the record, we find that Elgandy offered the
following evidence a trid: her own testimony and severd medicd bills and records. No other witnesses,
documents, or other evidence appear in the record. In her testimony, she admitted that she could not
identify, other than by pure speculation, the dippery substance, nor could she say how long the dippery

substance had beeninand around the jacuzzi. She speculated that other patrons of the resort could have



deposited massage allsinand around the jacuzzi, but she could offer no proof insupport of this hypothess.

118.  Elgandy produced no evidence, other than her own highly speculative testimony, that therewasin
fact any dippery substance (other than water) in and around the jacuzzi. Moreover, even if we wereto
accept the dlegation that there was some kind of dippery substance in and around the jacuzzi, Elgandy
produced no evidenceto show how the substance came to be in and around the jacuzzi, or whether Boyd
had actual or congructive notice of any not readily apparent condition of dipperinessin and around the
jecuzzi.

119. Giventhelone hypothes's she advanced purporting to explain how the dippery substance came to
be in and around the jacuzzi, Elgandy would necessarily have had to produce evidence that Boyd had
actua or condructive knowledge of the condition. Thisis because her hypothesisin this regard was that
the dippery substance came from other patrons who had received massages. This hypothes's effectivdy
disdlowsany daim that the dlegedly dangerous condition in and around the jacuzzi was caused by Boyd
or itsemployees, Snceit rests upon the premisethat the conditionwas caused by persons other thanBoyd
or its employees, namdy, other patrons of the resort. Because she alleges that the condition was caused
by persons other than the premises owner or persons under itsauthority, actua or congructive noticewas
required to be shown by credible evidence in order for Boyd to befound liable. Drennan, 672 So. 2d at
1170. Elgandy faledto makesuchashowing. 120.  Regardingthe medicd records, the large mgority
of the medicd recordswefind in the record are hills and records deding withthe ant bite dam and various
psychiatric reports. There is nothing in the record showing medica trestment on the night of the dleged
fdl, and there is nathing in the record to show whether any back problems Elgandy may have later

experienced resulted from other causes unrelated to her aleged dip and fal accident.



721.  Wefind that thetria court did not err in granting Boyd' smotionfor directed verdict. Our review
of the record indicates that Elgandy failed to present credible evidenceto establishthe necessary e ements
of her right torecover. Thomas, 786 So. 2d at 419 (12). Among other things, Elgandy failed to produce
credible evidence of actud or congtructive notice on the part of Boyd.
922. Having found that Elgandy falled to produce credible evidenceto establishanecessary element of
her damfor recovery, we affirmthe judgment of the trial court granting Boyd' smotionfor directed verdict
on Count |.
[1. DID THE TRIAL COURT ERR IN REFUSING TO GRANT AN ADDITUR ON COUNT [17?
923.  Elgandy arguesthat the jury’ sdamage award was grosdy inadequate and that the tria court should
have ordered anadditur on Count 1. Boyd arguesthat the jury’ saward was not so outrageous asto strike
mankind at first blush as unreasonable and that, therefore, no additur was warranted.

STANDARD OF REVIEW
724. We review atrid court’ s decison on a motion for additur for abuse of discretion. Teadey v.
Buford, 876 So. 2d 1070, 1075 (16) (Miss. Ct. App. 2004). Because damage awards are within the
traditional domain of the jury, wewill only order anadditur withgreat caution, whenthe jury award is“so
unreasonable in amount as to strike mankind at first blush as being beyond dl measure, unreasonable in
amount and outrageous.” Id. (quoting Rodgers v. Pascagoula Pub. Sch. Dist., 611 So. 2d 942, 945
(Miss. 1992)).

DISCUSSION

925. Boyd dams that Elgandy incurred $2,186.50 in medica expenses as a result of the ant bites.
Elgandy, however, asserts that “it is undisputed and undenied and the bills are more than $4,000 for

medicd treetment dlone.” Thisassertion by Elgandy isespecidly puzzling inlight of Boyd' scdam, because



Boyd' sdam gppears upon its face to disoute the contention that Elgandy’ s medicd bills were more than
$4,000. Our review of the record and the exhibits does not reveal that an exact amount of medical
expenses was determined at trid. However, the record doesrevedl that, contrary to Elgandy’ s assertion,
Boyd disputed the amount, if any, of the medicd hills.

726. Regardlessof Elgandy’ scontrary assertions, our review of therecord and the exhibits demonstrates
that the jury award was not unreasonable in amount and outrageous, giventhe evidence produced at trid,
and we cannot say, based uponthe record before us, that the trid judge abused hisdiscretion. Therefore,
the judgment of the circuit court refusing to grant an additur is affirmed.

127. THE JUDGMENT OF THE CIRCUIT COURT OF NESHOBA COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ. CONCUR.



